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IN THE COURT OF SUB-DIVISIONAL JUDICIAL MAGISTRATE(M), 

GOHPUR 

  PRESENT: SRI KAUSHIK KUMAR SHARMA 

                       S.D.J.M(M), GOHPUR 

                                      GR:  501/09 

                                U/S 379 of IPC 

                 STATE OF ASSAM……………………PROSECUTION 

                               v. 

                 Sri Babu Gowala and Anr…………….……ACCUSED 

Ld. Advocates: For Prosecution………Smti Bornali Chetia, Ld.APP 

                           For Defence…Sri Thageswar Baruah, Ld. Counsel 

and Sri Tapas Chatterjee, Ld. State Defence Counsel 

Evidence Recorded on: 07.5.10, 13.09.10 

Argument heard on: 14.09.15 

Judgment delivered on: 14.09.15 

                                                    J U D G M E N T 

1. The prosecution’s case, in nutshell, is that, on 18.10.09, some 

unidentified persons had committed theft of a bicycle of the 

informant. On 19.10.09, when the informant was travelling on a bus, 

he saw that the accused persons were riding on his bicycle, at 

Borigaon Tinali. When he caught them, one of the accused had fled. 

Hence, the case. 

2.  The informant, had lodged FIR, on 19.10.09, which had led to 

registration of Gohpur P.S. Case 176/09, u/s 379 of IPC. The police 

after investigation had lodged the charge sheet u/s 379/34 of IPC.  

3. The charge u/s 379/34 was framed, which on being read out to the 

accused persons, they pleaded not guilty and claimed to be tried.  
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4. The prosecution had examined 4 witnesses. Thereafter, the 

proceeding came to a halt, as the accused persons had defaulted in 

their appearance before Court. Eventually, the accused persons were 

declared as proclaimed offenders, and the case was filed, vide order 

dtd. 21.7.15. Later on, the accused, Sri Babu Gowala was arrested on 

the strength of pending W/A, and was produced before the Court. The 

accsued was remanded to Judicial Custody. The case was , 

accordingly split up, and the case against the accused, Babu Gowala 

had proceeded.  

5. The accused was examined u/s 313 Cr PC, where the accused has 

denied the commission of such an offence. The defence side adduced 

no evidence. Heard arguments. 

 POINTS FOR DETERMINATION: 

a) Whether the accused, Sri Babu Gowala, had committed theft of the 

bicycle of the informant, on 18.10.09? 

DISCUSSION AND DECISION BASED ON REASON: 

6. PW1, Md. Giasuddin Ansari, in his examination in chief has stated that 

he recognizes the accused persons. He stated that on the day of 

occurrence, he had gone to market after keeping his bicycle at the 

verandah. When he returned, he found his bicycle missing. He had 

inquired his neighbourhood, but could not find trace of his cycle. One 

day, when he going on a bus, he saw two people riding on his cycle. 

When he questioned them one of them had fled, and he caught hold 

of the other one. Later on, nearby people had caught the accused. 

He, then, informed the police, and police had taken both the accused 

persons. Ext 1 is the FIR and Ext 1(1) is his signature. Ext 2 is the 

zimmanama and Ext 2(1) is his signature.  

7. In his cross examination, he has stated that his house is situated at 

Gohpur market. The accused Babu Ali is his nephew. He did not lodge 

the FIR on the day when his cycle was found missing. He does not 

remember the number of his cycle. His cycle had lock and seat cover. 
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He denied that he did not state before police that the seat cover was 

found in the pocket of the accused. He denied the suggestion that the 

accused did not commit theft of his cycle and that he is not the owner 

of the cycle. He stated that the thief was not caught at the place of 

occurrence. He stated that he does not know who were there who 

committed the theft from the place of occurrence. He denied the 

suggestion that he had deposed falsely.  

8. PW2, Sri Rup Singh Orang, in his examination in chief has stated that 

the informant had told him that his bicycle was stolen. On the next 

day, the informant had seen someone taking his cycle and caught the 

person, and handed him over to police.  

9. In his cross examination, he has stated that he had never heard that 

the accused persons were earlier involved in any theft incident. He 

stated that he did not see the cycle, in the P.S. He cannot say, 

whether the cycle belong to the informant or not. He denied the 

suggestion that he had deposed falsely.  

10. PW3, Sri Digvijay Gupta, in his examination in chief has stated that he 

knows both the sides. He also stated that the informant had told him 

that his cycle was stolen. Later on, when the informant was going 

towards Harmoti, he saw two persons riding on his bicycle. Then, the 

informant had questioned them. But one of them had fled. Later on, 

police had arrested the two persons.  

11. In his cross examination, he has stated that the cycle was BS cycle, 

green colour and 24 inches. He did not visit the police station and did 

not see the cycle there. He stated that he was not present at the 

place, where the cycle was recovered. He stated that he had stated 

before the police that some unidentified persons had committed the 

theft. He stated that he had heard about the incident. 

12. PW4, Sri Jiten Bora, in his examination in chief has stated that he 

knows the informant but does not know the accsued persons. The 

incident ahd occurred in 2009. He had signed ( on seizure list), when 

police had seized one cycle. Police had told him that the cycle was 
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recovered from the informant and Babu Ali. Ext 2 is the seizure list 

and Ext 2(1) is his signature. 

13. In his cross examination, he stated that the seized cycle was a Hero 

cycle. He stated that he has not seen the cycle in the Court. He stated 

that he does not know, from whom the cycle was recovered. 

 

APPRECIATION OF EVIDENCE 

14. From the evidences of the PWs, it is clear that none of them had seen 

the accused, Babu Gowala committing theft of the bicycle from the 

veranda of the informant on 18.10.09. PW1, in his examination in 

chief has stated that he had seen the accused persons riding on his 

cycle, on the next day. But in his evidence, he has not stated, 

specifically, who had fled from the scene. Even if it is believed that the 

accused, Babu Gowala had fled from the scene, does not by itself, 

prove that he had committed the theft. Fleeing from the scene is 

incriminating evidence, but it does not establish the fact that the 

accused had committed the theft. The adverse inference, u/s 114(a) 

of Evidence Act, cannot be presumed from the facts of the case. PW1, 

in his evidence had stated that one day when he was going on a bus, 

he saw the accused persons on the cycle. He did not mention, when 

he had seen the accused persons, after the day of theft. In the FIR, it 

is mentioned that theft occurred on 18.10.09, and he saw the accused 

persons on his cycle on 19.10.09. But in his evidence, he ha 

mentioned that ‘one day’, he had seen it. Thus, it is not proved that 

the cycle was found in the possession of the accused soon after the 

theft.  

15. Further, the assertion of PW1 that he had found the accused person 

on his cycle, has not been corroborated by any eye-witness. PW2, 

PW3 and PW3, are, merely reported witnesses, and their evidences 

are nothing but hearsay. Further, PW1, has stated that people, who 

were near the place where he found his cycle, had caught the 

accused. If that is so, then, there would have been large number of 
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people who had seen the act of catching the accused persons. But 

prosecution could not produce any such eye-witness, to corroborate 

the informant. Further, it is quite possible that the accused, Babu 

Gowala was merely accompanying the co-accsued, Md. Babu Ali. 

There is no evidence to show that the accused persons had the 

common intention to commit the theft. Hence, in the absence of any 

such evidence, it is not possible to attribute the act of theft to the 

accused, Babu Gowala. 

16. Thus, on the basis of the evidence on record, it is not proved, beyond 

reasonable doubt, that the accused, Babu Gowala had committed 

theft of the cycle from the veranda of the informant’s house. 

17. In the light of the above, I am of the considered view that the 

Prosecution has failed to prove the guilt of the accused u/s 379/34 of 

IPC, beyond reasonable doubt. Thus, he is acquitted from the charge 

u/s 379/34 of IPC.  

18. The judgment is pronounced in the open court on this 14th of 

September, 2015. The judgment is prepared under my hand and seal 

of this Court . 

19.  The bond shall remain operative till 6 months from the date of this 

order and shall stand cancelled after the expiry of 6 months. 

20.  The case is, accordingly, disposed of. 

 

                                                       (K.K. Sharma) 

                                                     S.D.J.M Gohpur. 
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                                ANNEXURE 

LIST OF DOCUMENTS EXHIBITED BY THE PROSECUTION 

EXT.1:  FIR 

 

 

                                      S.D.J.M, Gohpur. 

 

 

 

 


